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‘In a liberal democracy under the rule of law, people must be able to rely on an
independent judiciary, a legislator that respects fundamental rights and an
executive that adheres to the rules that have been agreed upon. Respect for
these basic principles is a core value of the rule of law and is crucial for the
legitimacy of legislation and policy’

ACVZ’s programme on ‘Effective legal protection’

Summary

For a long time now, there have been major concerns with respect to the human
rights situation at the EU external borders. Reports of violations of international
obligations, such as pushbacks, are numerous and ongoing. Who is responsible for
these violations? Are EU Member States (also) partly responsible even if, like the
Netherlands, they themselves are not geographically located on the EU’s external
borders? Can victims of these violations hold those responsible to account?

The EU external borders are our common borders. How these borders are
controlled is a joint responsibility of all EU Member States. However, when
(possible) human rights violations are committed in the operationalisation of this
border control, what has happened, and who exactly is responsible for what, is not
always clear. Such incidents often take place in rather inaccessible locations, such
as at sea or in military zones. Often various parties are involved in border control,
which can result in complex and ambiguous relationships between those actors
when executing operations.

If international obligations are violated while controlling and protecting the
external borders, an EU member state, or an international organisation such as
the EU, can be held accountable by victims for an ‘internationally wrongful act’.
For this to be the case, however, it must be clear that the violation of the
obligations can be ‘attributed’ to this state or organisation.

Pushbacks and pullbacks

A pushback is the refusal or return of migrants by the EU, without the
migrants involved being given the opportunity to apply for asylum. This is
contrary to international law, and is often associated with violence.

Pullback is the pulling back of migrants by countries outside the EU, such as
Libya, to prevent them from reaching the EU. It is associated with human
rights violations because there is a risk that people may die or are detained in
appalling conditions.
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It is not only difficult to determine what has happened and who is responsible, but
also it is equally hard to obtain justice for the victims of human rights violations
while trying to reach the EU. Legal protection is not available or not sufficiently
effective. Individual victims often lack information as to how they can seek redress.
Access to legal assistance is problematic. Many of them are not (or are no longer)
on EU territory, which makes it even more difficult for them to submit a complaint
or to take legal action.

Several reports indicate that internal complaints procedures, such as those of the
European border and coast guard agency (Frontex) are not sufficiently effective.
The EU and the Member States do not respond adequately to signs and reports of
misconduct. When it comes to taking responsibility, they generally shift the blame
to each other. The EU (and its institutions and agencies) cannot be brought before
national courts or before the European Court of Human Rights (ECtHR). Victims
can bring a case before the European Court of Justice (European Court) but these
proceedings are subject to stringent requirements.

In short, the current violations and pushback practices at the EU’s external borders
are unacceptable and in contravention of international standards and European
values. What is happening at the EU’s borders is beyond the pale. The effective
legal protection of victims is being undermined by a lack of clarity over who is
responsible for what, and when, and by the above-mentioned obstacles to access
to the courts. This also undermines the rule of law in EU migration policy as a
whole. There is a tendency for Member States, and even EU institutions, to turn a
blind eye and to pass the buck. Political will is needed to break this cycle.

Allowing these practices to continue will also give rise to legal risks for individual
Member States and the EU in that they may be held accountable for these
situations by or on behalf of victims of human rights violations. If policy is to be
implemented in a lawful way, Member States must change their attitude from ‘what
can we get away with?’ to ‘what must we do?’

Clearly, Member States must refrain from becoming directly or indirectly involved
in (possible) violations of human rights when implementing EU migration policy.
In addition, national governments must do everything that is reasonably within
their power to make sure that human rights are respected and guaranteed. This
can, among other things, be achieved by making clear, formal and transparent
agreements regarding the division of responsibilities in border control operations
and migration partnerships. Member States can also take concrete steps to ensure
effective monitoring of external border controls and functioning complaints
procedures.

These steps must primarily be taken within a broader EU context and will require
sufficient political will. Member States cannot and must not allow the continuation
of human rights violations at EU’s external borders, which are, by definition,
common borders.
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Recommendations

1. Take measures to avoid direct/indirect Member State
responsibility for human rights violations through national
support (in the form of personnel, funding or equipment) for
EU border management;

2. Draw up clear agreements within the EU, and between the
EU and third countries, on operational responsibility in the
execution of EU asylum and migration policy;

3. Make human rights compliance more central and integral
part of the development, implementation and monitoring of
existing agreements and operational frameworks within EU
asylum and migration policy;

4. Improve access to courts for victims of human rights
violations in the field of EU asylum and migration policy;

5. Improve internal complaints procedures of EU agencies and
establish effective national complaints procedures;

6. Strengthen independent monitoring of the execution of EU
external border management.
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1. Introduction

The control of the EU’s external borders serves a legitimate purpose: to verify the
right to enter EU territory. The way in which this control is executed, however, is
the source of major concerns. There are numerous reports of human rights
violations and pushbacks.

The recent humanitarian crisis situation at the border between Poland and Belarus
is, unfortunately, not unique.! The now long list of violations also includes the
large-scale (border) detention and institutionalised pushback practices in Greece,
with or without the involvement of Frontex,2 and the violent treatment of migrants
by Croatian border guards.3 At the Hungarian border, migrants are denied basic
necessities such as accommodation and even food.4 Reports on the notorious
pushback practices of the Libyan coast guard, carried out with the support of Italy
and (co-)financed by the EU, are also numerous.>

The (political) reactions to recent and relevant judgements by European courts are
telling, with the boundaries of the law repeatedly being pushed, or judgements
even being ignored.® When, for example, the European Court of Human Rights
(ECtHR) prohibited the collective expulsions from the EU in the case of Hirsi versus
Italy,” policy and practice changed to pullbacks from the North African coast. And
where, in the case of ND and NT versus Spaing, the ECtHR ruled, among other
things, that it must effectively be possible for migrants to apply for asylum at the
border, commentators immediately feared that states would interpret this as
approval of deportation and the hermetic sealing of their borders.®

Media report: situation at the border between Poland and Belarus

‘Migrants are trapped between Belarus and Poland, like pawns in
Lukashenko’s political game. They wander starving through the cold forests,
encountering violence from the border guards on both sides (...) The journey
through the forests and marshes between Belarus, Poland and Lithuania
made by thousands of migrants over the past few months has cost at least
six people their lives. (...) The eastern Member States of the EU are not
keen to receive those who have been helped over the border by
Lukashenko’s regime. The Polish government has admitted that it sends the
majority of them back to Belarus. Pushbacks such as this are prohibited
under international law but are also being carried out by border guards in
Greece and Croatia.” (NRC, 11 October 2021)

Lack of clarity over responsibilities

The worrying situation at the EU’s external borders is not only due to the treatment
of migrants and the political reaction to court rulings. The crisis at our external
borders is being perpetuated and aggravated® by EU institutions, agencies and
Member States systematically turning a blind eye or shifting the blame for serious
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abuses onto each other. This is partly because EU migration policy is implemented
at different levels (national, European, international), in different countries
(including outside the EU) and through different forms of cooperation, which
results in so-called hybrid operations with shared control. For example, an EU
agency coordinates the operation, but a Member State that supplies personnel
remains functionally responsible for ‘their’ officials.

Given the involvement of all these different parties, a border control operation is
often simultaneously subject to multiple legal frameworks and operational plans.
In practice, this means that roles, tasks and powers are not always properly
coordinated. Moreover, not all agreements and plans are made public. This makes
it even more difficult to determine who is responsible for what. !

Moreover, the EU and the Member States are increasingly concluding migration
partnerships with countries outside of the EU.1? These agreements often take the
form of informal, non-binding documents.13 Consequently, the division of
responsibility for any violation of international obligations is not always clear, in
terms of whether accountability of the countries involved for any misconduct on
their part is excluded.'* The lack of clarity over who victims can turn to if their
rights are violated, the mutual contestation of responsibility and practical obstacles
undermine the effective functioning of the law and legal protection.

In this policy brief we aim first and foremost to provide insight into complex issues
surrounding responsibility and accountability for human rights violations at the
EU’s external borders, and the (potential) legal consequences for EU Member
States themselves (Section 2). In Section 3 we examine the system of effective
legal protection in the EU: what action is open to individuals in order to obtain
justice and which limitations are there in this context? Finally, we make a humber
of recommendations to national governments as to how they can fulfil their
common and joint responsibility for EU border management in line with their own
international obligations (Section 4).

2. Responsibility and accountability for human
rights violations

2.1 Legal framework

States and/or international organisations such as the EU may be responsible and
could be held accountable for an internationally wrongful act.!®> This is the case if
the conduct consisting of an action or omission (1) is attributable to the State or
international organisation under international law; and 2) constitutes a breach of
an international obligation of that State or international organisation.'®
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International obligations

To start with the latter requirement: EU Member States are party to numerous
human rights conventions, including the Refugee Convention, the European
Convention on Human Rights (ECHR), the International Covenant on Civil and
Political Rights (ICCPR), the Convention against Torture and various conventions
relating to maritime law, which include the obligation to search and rescue and
saving lives at sea.l’

In addition, they are bound by EU law, including European asylum and migration
legislation and the EU Charter of Fundamental Rights. The Charter is part of
primary EU law and applies to the actions of EU institutions, agencies and Member
States when implementing or applying Union law (Article 51 of the Charter).18

ILC articles on State Responsibility’°

The doctrine of state responsibility and responsibility of international
organisations for violations of international law is not (yet) enshrined in a
legally binding contractual document. However, the International Law
Commission of the United Nations (ILC) has drawn up (draft) articles: Draft
Articles on State Responsibility, DARS, 2001 and Draft Articles on the
Responsibility of International Organizations DARIO, 2011). Although,
formally speaking, these provisions are not legally binding, the articles on
state responsibility in particular are regarded internationally as
authoritative, guiding principles. A number of provisions, for example Article
8 DARS on attribution, are recognised as customary international law.

EU Member States must guarantee the human rights included in the treaties of
which they are signatories. The scope of their obligations under those treaties,
such as the ECHR, is defined by their jurisdiction. If a Member State does not have
jurisdiction, there is no obligation to guarantee the rights in the convention, and
there can therefore be no question of responsibility, either.

Jurisdiction is in the first instance determined territorially: a state has jurisdiction
over its own territory, and conduct can also have an effect outside the territory of
the acting state or its representatives.20 If the Netherlands, for example, deports
someone to a country where they are then detained and mistreated, the
Netherlands could be held responsible and accountable for the damage incurred.2!

However, jurisdiction can also be extra-territorial, i.e. if there is effective control
over another territory or over individuals who have carried out the act or omission
on that territory.22 This is the case, for example, with an occupation, whereby one
country effectively has control and authority over the territory of another country
(or part of that territory). Effective control can also be said to exist if bodies or
officials of one state exercise authority and (physical) control over individuals in
the territory of another. Examples of this include situations where individuals are
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present in an embassy or consulate, in vehicles or vessels under their own flag, on
military bases or in detention centres.

Since the implementation of EU migration policy is increasingly taking place outside
the EU, through cooperation with countries outside the EU, the question of when
effective control is deemed to exist is becoming increasingly important.2> ECtHR
case law on this issue is casuistic, i.e. much depends on the specific circumstances
of a case.?*

Alternative to 'effective control’ test

Other ‘models’ have also been developed to determine the existence of
extra-territorial jurisdiction. For example, the extent to which public powers
are (legitimately) exercised in another territory could be a determining
factor for jurisdiction.?3

Moreno-Lax has described a ‘functional model’ along the same lines. In
essence, this combines elements of the territorial and the personnel model,
and includes all forms of the performance of public tasks that normally
belong to a sovereign state. The model describes effective control as control
which is decisive/crucial to the course of the events, even from a distance,
assessed in the light of (the extent of) the impact on the ultimate
violation.26 The plaintiffs in the case of S.S. versus Italy, which is currently
before the ECtHR, based their complaint on this model.

Finally, in the case of certain human rights, it is broadly accepted that they
constitute peremptory norms which must always be respected by all, whether or
not they are based on a contractual obligation (ius cogens).?” This applies, for
example, to the principle that nobody may be returned to a situation in which they
are in danger (non-refoulement).

Attribution

The other prerequisite for the determination of an internationally wrongful act is
that the conduct is attributable to the state or the international organisation. It is
clear from the large number of provisions relating to this in the aforementioned
ILC draft articles that this is a complex issue.

In short, actions or omissions can be directly or indirectly attributable. Direct
attribution refers to conduct of State organs (or organs of an international
organisation), of entities exercising elements of authority or of others if they
operate under the direction or control of this State/international organisation. For
example, the actions of Frontex as an EU agency are directly attributable to the
EU.

Indirect attribution, on the other hand, involves responsibility of a
State/international organisation in connection with the act of another
State/international organisation. It could, for example, relate to a form of
involvement such as aid or assistance but it could also involve the exercise of a
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certain degree of direction or control, or even coercion. An (possible) example is
the contribution of Italy to the Libyan coastguard operations; the case of S.S.
versus Italy, which relates to this, is currently pending before the ECtHR.

The case of S.S. versus Italy

In this case, the European Court of Human Rights (ECtHR) is considering
the question of the extent to which the financing and training of border
guards in countries outside the EU by the EU and its Member States has
implications for the accountability of these Member States in the event of
the violation of human rights by these border guards. The case was brought
on behalf of 17 survivors of a search and rescue operation in the
Mediterranean Sea on 6 November 2017. 20 people drowned in the incident
and dozens of others were subsequently held under inhumane conditions in
Libya. The Libyan coast guard which carried out the operation was financed
and trained by Italy and the EU.?8

For an act or omission to be attributed to an aiding or assisting actor, it is sufficient
if that conduct contributed significantly to that act (or omission): it does not have
to be essential to the performance of the international wrongful act. The State (or
international organisation) primarily responsible remains the acting State (or
international organisation). This is to prevent states or international organisations
shifting their obligations and responsibilities by giving others orders or permission
to conduct a certain way, thereby violating human rights.

It is with this same rationale that the doctrine of ‘shared’ responsibility was
developed. This is the case in which multiple states and/or international
organisations are responsibility for the same violation, or, for different violations
simultaneously.??

Shared responsibility between EU and the Member States

As an international organisation, the EU has its own legal personality with its own
obligations, and is also independently responsible for the violation of its treaty
obligations.3? Thus, the EU is more than a collection of sovereign states.3!

Does EU responsibility automatically mean that EU Member States can also be held
accountable solely due to their membership? The basic principle under
international law is that the legal personality of the EU protects the Member States
from responsibility and accountability, unless agreed otherwise.32 Thus, the simple
fact that the Netherlands is an EU Member State does not mean that the
Netherlands is also automatically legally responsible for violations by EU
institutions and agencies. A certain degree of involvement of the Member State is
required, e.g. in accordance with the doctrine of attribution.33

At the same time, States cannot, by (partially) ‘outsourcing’ a certain task to an

international organisation, such as border control, shift away from their
responsibility. It can be concluded from the case law of the ECtHR that European
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countries, which are also EU Member States remain responsible under the ECHR,
and that these (individual) obligations continue to apply alongside their (joint)
actions in an EU context. It has also been argued that Member States act as the
management of an international organisation (the European Council), and in this
role are (jointly) responsible.34

In short, the relationship between international organisations and their members
is complex. The issue of responsibility and accountability is still under
development. And it is an important issue, since the role and mandate of
international organisations such as the EU continue to expand,3> and thereby also
the potential impact of their actions on migrants.

2.2. Putinto practice

Human rights context

Within the human rights framework, obligations of governments consist
of both ‘negative’ and ‘positive’ obligations. Negative obligations mean
that the state must refrain from violating human rights, nor contribute to
the violation: to avoid doing something. Positive obligations mean that the
state must act to ensuring respect for and compliance with human rights:
to do something.

2.2.1 Negative obligations

EU Member States are involved in EU asylum and migration policy in various ways:
they participate in negotiations regarding legislation and regulations and draw up
financial frameworks. They also provide practical support by deploying national
officials in EU operations through EASO and/or Frontex, for example, or training
missions in EU countries. Member States also regularly make financial or material
contributions to EU border control, by despatching ships and aircrafts, for example.
Finally, Member States also conclude bilateral agreements in the context of EU
asylum and migration policy, such as the agreement between the Netherlands and
Greece on the reception of unaccompanied minors in Athens.3¢

What if the situation in these reception centres was such that the rights of minors
were being systematically violated. To what extent would the Netherlands be
responsible? Another example: national border guards form part of a Frontex
operation in the Aegean Sea, which results into pushbacks and preventing
migrants who have ended up in the water from being rescued. Or a plane financed
by an EU Member State is being used for border surveillance in which the Libyan
authorities violently pull back migrants and hold them in the notorious detention
centres or hand them over for money to human traffickers.

In case of violations of international human rights obligations, it could be argued
that EU Member States involved would also bear a certain amount of the
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responsibility and would therefore run the risk of being held (partly) accountable.
See also the above-mentioned case of S.S. versus Italy, which is currently before
the ECtHR. The judgement in this case will be highly relevant to the issues of
jurisdiction and attribution.

It would be most logical for victims of human rights violations to seek redress
in/against the state or EU agency with whom the main responsibility lies and/or in
whose territory the violation takes place. In the first example, therefore, this would
be Greece, in the second Frontex in conjunction with Greece and/or Turkey, and
in the third Libya.

However, current legal protection is not watertight. There is a chance that people
will be sent from pillar to post and that no ‘one-stop shop’ with an effective legal
remedy will be available to them. In the case of Libya, this is clearly problematic
and in Section 3 of this policy brief we also note that, as things stand, the legal
remedies against actions of Frontex as an EU agency remain inadequate. In
addition, proceedings before national courts can sometimes be extremely lengthy
or insufficiently effective.

An additional limitation may arise if Frontex operates outside EU territory and
comes under the authority and control of the relevant host country.3” This might
mean that the actions of Frontex may no longer be classified as EU actions and, as
a result, EU law (including legal remedies) would not apply.38

Moreover, the EU’s asylum and migration policy is executed in a rather fragmented
way. Operations often run in parallel and legal frameworks often overlap. For
example, the Management Board (MB), the decision-making body of Frontex,
consists of both (representatives of) the Member States and of the European
Commission. In addition to this role, the states and EU institution also have other
roles, tasks and obligations. Alternatively, take, for example, the situation of a
patrol boat sailing under the Libyan flag in international waters, where Italian
officials, an EU member state, have direct command and control and prevent
migrants from reaching Italian waters.

Another scenario: the Netherlands has lent a boat to Frontex, which is carrying out
a joint operation with the Greeks in the Aegean Sea that involves pushbacks. This
involves refoulement and, as a result, constitutes a violation of jus cogens, (norms
under international law that are binding on every actor involved in all
circumstances). Who is (potentially) responsible? It could be the Netherlands as
flag state, Greece because that part of the Aegean Sea is Greek territory, Turkey
because it fails to guarantee the rights of returned migrants and/or sends them on
to an/another unsafe country, and the EU because it concerns a Frontex operation.

In addition, what are the implications of the EU-Turkey Statement? The European

Court has held that this is an agreement between Turkey and (the heads of state
of) the EU Member States.3° If human rights are violated in the context of the
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implementation of this agreement, does this mean that the victim can bring an
action before national courts in all EU Member States because the governments
are direct parties to this agreement? Or is closer involvement needed? (See section
below).

These factors may well mean that ‘complicit’ States or actors rather than the
primary responsible, also come into the picture when the question of responsibility
and accountability is addressed. Ultimately, an accessible legal remedy in practice
often holds more sway than who in theory is the ‘most’ responsible.

2.2.2, Positive obligations

International obligations go beyond preventing own personnel being directly or
indirectly involved in human rights violations at the EU’s external borders. In
accordance with their positive human rights obligations4® EU Member States must
take all reasonable steps to prevent violations of human rights or to limit the
damage caused by such violations, insofar as they are aware of them.#!

‘Reasonable steps’ means steps which lie within the powers and capabilities of the
member state, which do not impose a disproportionate burden on the state and
which offer a genuine prospect of ending the violation or limiting the damage.
‘Aware’ means that the state ‘knew about or could reasonably have been expected
to know about’ the situation. Violations can, for example, be foreseeable in that it
is clear from public sources that they occur more than occasionally in similar
situations.

If they are to comply with this positive obligation, EU Member States must do more
than simply hold the other Member States, or the European Commission, to
account over their responsibilities.*> They must look broadly at the available
instruments that can help put an end to pushbacks and other human rights
violations at EU’s external borders. Whether or not individual Member States, if
they fail to comply with the positive obligations, can also be held accountable for
human rights violations will depend on the specific circumstances.

It is, however, important to bear in mind the complex dilemmas and practical
limitations which occur in practice. The question is to what extent a national
official, working on a patrol boat under the flag of country A in the context of an
operation of country B in territorial waters of country C, can influence the actions
of others or of managers directly in situ. The subsequent reporting of abuses is
another matter: this must and should always be done.

EU Member States can also avoid responsibility for violations by discontinuing
practical cooperation with agencies such as Frontex and participation in migration
cooperation with third countries where necessary. This also indicates disapproval,
or encourages a change in behaviour. The downside in that case is that they then
no longer have an insight into what is happening at the borders, can no longer
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report abuses and no longer have the opportunity to improve the situation through
knowledge transfer (about human rights) or by imposing conditions on operations.

It would not be desirable if Member States do no longer want to get involved in
European asylum and migration policy for fear of being held accountable for
breaches of international law. In that case the EU cooperation would be
significantly hampered, EU law would no longer serve as a shared framework for
asylum and migration policy and every country would act on the basis of its own
sovereignty, or undermine international law through other coalitions.43

The Belarusian regime has recently been using migration as a ‘weapon’ against the
EU, which has led to inhumane conditions and even deaths at the Polish border.
Human rights are being disregarded and the absolute prohibition of refoulement is
being violated. Within the EU, understanding has been expressed for Poland
keeping the migrants out and sending them back due to the ‘exceptional nature’
of the situation. Back in the spring of 2020 migrants were also used as leverage,
on that occasion by Turkey. This is a worrying development in which people are
being used in a political power struggle between the EU and its neighbours to put
pressure on the (cooperation in the) EU and to weaken it internally. This must be
vigorously condemned. In addition, in these types of situations in particular, in
which everything becomes strained, fundamental rights, the rule of law and human
dignity must be a starting point and an anchor. Downplaying the importance of
complying with treaty obligations is a slippery slope and undermines the objective
of effective legal protection and the rule of law.

Conclusion

The EU’s external borders are also the borders of all EU Member States.
Consequently, how they are controlled affects all these states in different
ways. They may be held legally responsible and accountable for what their
own national personnel have done or failed to do. But, in addition, whoever
the patrol boat belongs to and whoever is at the helm, under human rights
conventions, such as the ECHR (which impacts on Union law), the Member
States have a positive obligation to act and to report on the human rights
situation at the EU’s external borders. Even if individual Member States are
helping to implement a joint migration policy in an EU context they are still
individually responsible for ensuring the legal protection of those whose
rights are being violated, and for actively striving for a mechanism which
prevents the violation of fundamental rights at these external borders
wherever possible.
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3. Effective legal protection in the EU

3.1 Effective legal protection

An important part of effective legal protection (Article 47 EU Charter of
Fundamental Rights) is the right to a fair trial (Article 6 ECHR).4* In essence, this
means effective access to a court, equality of arms and the right to defend yourself
in legal proceedings. Criteria such as independence and impartiality of the judiciary
are crucial to the effectiveness of legal protection,> as is the judge having his/her
own investigatory powers and the authority to make binding decisions in
disputes.“¢

It also follows from European case law that, with regard to international
organisations such as the EU47 such preconditions do not, by definition, have to be
the same but rather comparable. The legal protection in the EU is not sufficiently
effective if shortcomings in these preconditions lead to an ‘obviously inadequate’
judicial process.*® In this section we explore the effectiveness of legal protection

in the EU.

What is effective legal protection?

Effective legal protection means that people must be able to challenge
government decisions if they disagree with the rules or with how they are
applied, and/or if they have incurred damage. This right is firmly embedded
in national and European law (Article 47 of the EU Charter of Fundamental
Rights (Charter), Articles 6 and 13 of the ECHR).4°

Effective legal protection consists of various elements which are considered
in detail in case law, such as the right to legal aid, the offering of reasonable
deadlines, the suspensive effect of appeals, etc.

3.2. Access to the courts: legal remedies

The limited options for taking the EU or its institutions and agencies to court are
indicative of the shortcomings in the rule of law under Union law.

Only states or individuals can be brought before international judicial bodies such
as the International Court of Justice or the International Criminal Court.° The EU
is not (yet) party to the ECHR, so legal action cannot currently be taken directly
against EU institutions or agencies in the ECtHR.>! EU Member States, however,
all of which are party to the ECHR, due to ECHR case law and under certain
conditions, remain responsible and liable under the ECHR when implementing EU
policy.>2 This indirect way of reviewing EU policy is, however, complex and tedious.

The European Court of Justice (CJEU) does, however, allow individuals to claim

damages from the EU under Articles 268 and 340, paragraph 2, of the Treaty on
the Functioning of the European Union (TFEU).33 The thresholds of the burden of
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proof in these proceedings are high, there is little transparency due to limited
access to documents, and, so far, the CJEU has been reluctant to find parties liable.
This makes these proceedings difficult for individual victims of pushbacks to
access.>* Recently, a Dutch law firm instituted proceedings: it summoned Frontex
before the CIEU on behalf of a Syrian family. It is not yet clear whether the case
will be admissible.>3

Moreover, the EU enjoys immunity before national courts (Article 343 TFEU) in
respect of the performance of its tasks. This derives from international law, and is
important for the independent and effective functioning of an international
organisation. At the same time, from the perspective of effective legal protection,
it is difficult to justify the fact that the role and influence of the EU is becoming
ever greater through mandate extensions and transfer of powers by states, while
people who are directly impacted by acts or emissions cannot hold this organisation
to account for the (serious) consequences of its actions, or only with great
difficulty.

Immunity and effective legal protection

In the advisory report on the accountability of international organisations,
the Advisory Committee on Public International Law (CAVV) noted that
European and national case law increasingly points to the conflict between
the immunity afforded under Article 343 TFEU and the EU’s international
obligations.>® If international organisations fail to provide for adequate
procedures themselves, the right to access to a court and a fair trial in
particular may be jeopardised.

The obligation to respect immunity also comes into conflict with other treaty
obligations, such as the guarantees of Article 6 ECHR on the right to a fair
trial. The CAVV points to the authoritative academic trend which deems
human rights to be ‘of higher standard’ other international rights and
obligations, and to the fact that, in the case of immunity issues, national
courts also regard the existence of a/another judicial process as crucial in
their deliberations.

Taking Member States to court is easier. For example, decisions on admission and
deportation can be contested in court at national level, and civil proceedings can
often be brought to obtain compensation of damages due to failure to comply with
human rights obligations, for example.>” And where people cannot bring a member
state before the CJEU, as stated, a complaint can be submitted to the ECtHR.

Finally, there are also practical obstacles which (can) limit the effectiveness of
access to justice. For example, particularly for victims of violations at the external
borders such as pushbacks, in practice there is very limited or no access to
information on how to complain about unfair treatment or decisions by authorities.
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Moreover, access to interpreters and legal aid can certainly not be taken for
granted.

Should they have managed to overcome this barrier, then the migrants are often
already elsewhere, because they have been deported, for example. Proceedings
then often break down because, generally speaking, complaints can only be
submitted by those who are directly affected by the action. Since proceedings can
be lengthy, it can then be difficult in practice for legal aid providers to maintain
contact with the victims.

3.3. Complaints procedures

Legal protection is not only about access to the judiciary. It is clear, among other
things, from ECtHR case law that other, more administrative proceedings (effective
official investigations, Article 13 ECHR) can play an important role in this context.>8
These will be in addition to access to the courts, because the majority of internal
proceedings give rise to non-binding decisions.>°

Complaints procedures allow people to challenge bodies directly regarding their
conduct and how they treat people. They can also ensure that potential errors or
abuses are investigated without delay. The prerequisite is that these procedures
are sufficiently accessible to individual victims. In addition, they must meet certain
requirements in terms of good administration in accordance with Article 41 of the
Charter, such as impartiality, fair treatment within a reasonable period of time®0
and the right to be heard.®!

Establishing the facts

If it is to be determined who is responsible for failure to comply with
obligations, it is essential to properly establish the facts. What exactly
happened? Who was involved and what was the relationship or balance of
power between them? Who could reasonably have been expected to know
what happened? Is there a causal link between the action and the damage?
In the case of (potential) pushbacks and human rights violations at the EU’s
external borders, in international waters and in the territory of other
countries, establishing the facts is often a challenge. Not all documents
relating to the division of responsibility are made public and therefore
available for external review. In addition, many of the (alleged) violations
of obligations under the conventions occur in locations that are difficult to
access: on the open sea or in military zones along the border, which means
that there are no witnesses.

Individuals have been able to submit a complaint to the EU agency Frontex in
relation to violations of fundamental rights by staff deployed in a Frontex operation
since 2016.52 In recent times, however, there has been a lot of discussion about
this procedure, both in terms of its structure and its implementation.®3 It is clear
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from the investigations that the complaints procedure is ineffective: complaints
regarding employees of Member States were immediately forwarded to the
Member States without their content being assessed, and there was no subsequent
follow-up. Also, the assessment criteria and the time frame for processing
complaints were unclear. In addition, the procedure is not sufficiently accessible
due to stringent admissibility requirements. Due to a lack of information, victims
did not know to whom they should address their complaints, or did not submit a
complaint for fear of possible negative consequences for their proceedings. Finally,
until now, the procedure has not been independent since the Executive Director of
Frontex is indeed responsible for assessing complaints and for follow-up measures,
and there is no opportunity for appeal.

Frontex is currently working on improving its complaints procedure, taking into
account the recommendations made.®* The successor to EASO, the newly
established European Union Agency for Asylum (EUAA), also has its own
complaints procedure but, as yet, there are no known practical experiences with
this procedure.

In addition to the complaints procedure, Frontex has a number of other
mechanisms to promote and protect human rights in the performance of its tasks.
We refer specifically to serious incident reporting (SIR). This is one of the sources
on the basis of which Frontex must take action to prevent violations or to limit the
damage caused by them, such as stopping the financing of or suspending
operations (Article 46 Frontex Regulation). It requires Frontex employees to report
serious incidents, including human rights violations, in the performance of the
work. Frontex will then discuss the matter with the countries concerned and with
the Frontex Management Board.

This instrument is potentially of major importance because it transcends individual
cases, is not dependent on a complaint and, ultimately, can expose patterns in
respect of which action must be taken. SIR is not included in the Frontex Regulation
but is incorporated into the operational plans, which have not been made public.
Consequently, so far, it has not been clear what exactly the procedure entails. The
Frontex Management Board, among others, concluded that SIR was also
inadequate. The Board made recommendations for improvement.®>

In addition, the EU system has other forms of complaints and monitoring
mechanisms. The European Commission, for example, has various powers as
guardian of Union law, such as infringement proceedings. The EU Fundamental
Rights Agency (FRA) also regularly reports and advises on the situation at the EU’s
external borders and the monitoring of human rights. There are also national
human rights institutions, which can collaborate in a European context with fellow
institutions in other EU Member States. The European Ombudsman also has a
complaints procedure and can undertake investigations on its own initiative (see
below).
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European Ombudsman

The European Ombudsman is formally embedded in the institutional
structure of the EU. It is authorised to investigate complaints submitted by
individuals and organisations concerning good governance, including
violations of fundamental rights by institutions, bodies and agencies of the
EU. The complainant must be located on EU territory, but their residence
status is irrelevant. A complaint can also be submitted on behalf of someone
who is located outside the EU. In addition, the European Ombudsman can
initiate an investigation, such as the investigation into the actions of
Frontex.®® The individuals whose rights have been violated are not formally
party to this. The Ombudsman’s findings are not legally binding.

All of these bodies contribute to the system of legal protection but they all have
their own shortcomings and do not, individually or in combination, constitute an
effective legal remedy as set out in Article 47 of the Charter.5”

3.4. Criteria for effective monitoring

Given the crucial importance of accurate and independent establishment of the
facts in specific cases of violations (see above), effective monitoring of the
implementation of EU border management is a prerequisite for effective legal
protection.®® It is also important because it often takes a long time before a case
comes before the court which can be problematic with respect to fact-finding.

Under the EU Pact on Migration and Asylum, the European Commission put forward
a proposal to set up (national) monitoring mechanisms (Article 7 of the proposal
for a Pre-screening regulation).®® Given the (aforementioned) limitations in the
existing monitoring and supervisory facilities, this proposal is a step in the right
direction.”% Based on case law and recommendations by a number of experts, an
effective monitoring system must meet the following criteria:’!

¢ Independence and autonomy;

e Clear mandate;

e Direct access to information, such as locations, individuals and documents;
e Adequate, long-term funding and resources;

e Well-qualified staff;

e Obligation to work in a transparent way and to account for findings;

e Enforceability of measures (further investigation) based on findings.

Conclusion

There are flaws in the existing system of legal protection at the EU’s
external borders. These include both limitations in terms of access to
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European and national courts and shortcomings in a number of other
monitoring mechanisms. Given the ongoing practice of pushbacks,
pullbacks and other human rights violations, it is crucial that clear steps are
taken towards improving the effectiveness of legal protection as part of the
rule of law at EU level, including individual complaints procedures for EU
agencies such as Frontex and an effective monitoring mechanism to
document the situation at the EU’s external borders.

4. Conclusions and recommendations

‘States are responsible for border governance on their territory, and for any
operations elsewhere where they exercise effective control or authority over
an area, place, individual(s) or transaction. The transnational nature of
some State actions in the context of governing international borders does
not exempt States from fulfilling positive human rights obligations, nor from
accountability rather, the responsibility of multiple States may be implicated
in certain cases, for instance on the high seas, and elsewhere when States
act extraterritorially.’

F.G. Morales, UN Human Rights Rapporteur, in report on pushbacks 72

4.1. Responsibility of all EU Member States

The Dutch Advisory Council on Migration (ACVZ) believes that the current human
rights violations and pushback practices at the EU’s external borders must stop.
They are unacceptable and entail serious risks from the perspective of the rule of
law. EU Member States cannot allow EU external border management to be
conducted in this way. It is unacceptable from a legal and moral perspective, and
it is contrary to the common European values.”3

Allowing these practices to continue will also give rise to legal risks for the EU and
for Member States. They may be held accountable. This also applies if, on the face
of it, other countries (Member States where pushbacks and pullbacks take place)
or organisations (such as Frontex) are more closely involved. If policy is to be
implemented in a lawful way, the EU, EU institutions and agencies and EU Member
States must change their attitude from ‘what can we get away with?’ to ‘what must
we do?’.

The EU’s asylum and migration policy, including border management, is not yet

sufficiently approached as a joint task for all Member States. National interests get
in the way of a genuinely effective and thorough policy, in line with binding
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international standards, not only in words but also in deeds.’ The minimal
progress in the negotiations over the EU Pact on Migration and Asylum is both
telling and concerning. The lawful functioning of the EU system stands or falls with
practical implementation and compliance with agreements. If this is to be achieved
and the importance of effective legal protection is to be recognised and acted upon,
political will is needed. This is essential if the tendency to turn a blind eye and to
shift responsibility for human rights violations and pushbacks is to be broken, and
these are to be prevented wherever possible in the future.

This joint responsibility means that the solution lies not only in and with the
Member States at the EU’s external borders or with the European Commission. All
EU Member States have their own role to play here, not only on moral grounds but
also from a legal perspective under the terms of Union law and other international
obligations. Failure to fulfil this responsibility, or to fulfil it adequately, may have
legal consequences, including (partial) accountability. Prioritising effective legal
protection is a prerequisite for conduct that is lawful and in accordance with the
rule of law in every policy area.

4.2 Recommendations

What does this responsibility mean for the involvement of individual Member
States in controlling EU’s external borders? The ACVZ proposes the following
recommendations regarding the course of action for national governments of
Member States.

4.2.1. Refrain from conduct contrary to human rights

Clearly, Member States themselves must not act contrary to their human rights
obligations, either directly or indirectly. This means that the national governments,
must adequately monitor the acts and omissions of staff working in the asylum
and migration system, even if they are working outside of their own territory, and
that governments must take appropriate action where necessary. It also includes
making sure that financial, personnel and/or material support for joint EU border
control operations is not contributing to violations, such as pushbacks or pullbacks.

Recommendation 1: Take measures to avoid direct/indirect Member
State responsibility for human rights violations through national
support (in the form of personnel, funding or equipment) for EU
border management

a. Where Member States offer support to EU border management in the
form of personnel or practical assistance, they must permanently (in
advance through a risk analysis, during and after) monitor that this
support does not contribute in any way to violations of international
obligations. Member States’ governments must report on this
periodically to their national parliaments.

b. Member states must withdraw, suspend or strive to make changes to

contributions to (EU) border control and migration cooperation with
countries outside the EU in the event of reported links between the
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activities for which these contributions were intended and human rights
violations.

4.2.2. Measures to guarantee human rights

EU Member States must also do everything reasonably within their power to stop
pushbacks and other human rights violations at the border or to limit the damage
that they cause. It is important, therefore, that they continue to work in the Council
of Europe, the Council of Ministers (of Justice and Home Affairs) and the European
Council as well as in bilateral relations for better human rights compliance and
effective legal protection throughout the EU, and consistently and unreservedly
speak out against pushbacks and other violations in the context of (EU) border
management. But words alone are not enough.

In the existing setup of operationalising EU asylum and migration policy, and EU
border management in particular, the provisions on responsibility (for personnel,
parts of the operation, locations) are often vague. Given the involvement of
different services, countries and governance levels (national, European and/or
hybrid), different legal regimes and implementing rules apply simultaneously. And
many of these agreements are not publicly accessible. There is, therefore, a risk
that the responsibility and accountability for violations is shifted and that it is
therefore unclear where an individual victim can turn to obtain redress. As a result,
there is a significant risk that the parties involved will get away with human rights
violations.

There must be a joint effort to draw up clear(er) agreements for the
implementation of EU asylum and migration policy in order to significantly increase
the likelihood of policy being implemented in accordance with international
obligations and in conformity with the rule of law. Neighbouring countries to the
EU are increasingly using migrants as pawns in a geopolitical power struggle, in
which the fundamental rights and effective legal protection of migrants are placed
second, or even last. This specific issue requires further discussion and
investigation.

Recommendation 2: Draw up clear agreements on operational
responsibility in the execution of EU asylum and migration policy
within the EU and between the EU and third countries

Strive, therefore, in an EU context for:
a. an approach whereby it is clarified in advance in agreements, partnerships
and operational plans, which entity is responsible for which parts of any

execution of the policy and/or operation. This must be formally laid down
and made public.
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b. maintaining full authority and control by the EU and/or EU Member States
over personnel working to execute EU asylum and migration policy outside
of EU territory. This is to prevent any human rights violations falling
outside the scope of application of the EU Charter or the ECHR and to
avoid legal loopholes in respect of international obligations and
opportunities for effective legal protection.

Member states must (continue to) strive, within existing EU agreements and
operational frameworks, for structural assessment of human rights compliance in
the implementation of EU border management (and sanctions in the event of non-
compliance). For example, by making human rights compliance a condition of
cooperation or support in border management.

The Schengen Borders Code (SBC), for example, has procedural guarantees to
ensure that refusal of access and deportation meet human rights standards. A
system such as the Schengen Evaluation and Monitoring Mechanism (SEMM),7>
which uses peer review (i.e., among other things, Member states evaluating each
other) can, for example, be used as a way of placing pressure on Member States
to ensure human rights are observed in border management. From the perspective
of democratic monitoring, the role of the European Parliament in overseeing the
observance of human rights must be increased. Under the SEMM, for example, this
role is currently limited to requesting and receiving information.

Recommendation 3: Make human rights compliance more central and
integral part of the development, implementation and monitoring of
existing agreements and operational frameworks within EU asylum
and migration policy

a. Focus in an EU context on strengthening human rights protection in
existing legal and operational frameworks, such as in the Schengen
Borders Code and the Schengen Evaluation and Monitoring Mechanism,
and on increasing the (monitoring) role of the European Parliament in
this context;

b. Encourage the prevention of pushbacks by Member States by making
practical assistance and financial support by the EU for border control
conditional to human rights compliance;

C. Use existing checklists to guarantee human rights in new joint
operations such as, for example, those developed in 2017 by the
Netherlands Institute for Human Rights and the Meijers Committee.’®

4.2.3 Strengthening the effectiveness of legal protection
Asylum seekers out at sea or stranded somewhere in a no man’s land at EU

external borders are focused on survival, avoiding violent attacks and getting into
the EU. Most of them do not have access to information or legal aid. However, if
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the legitimacy of state of EU actions is to be assessed, an efficient, accessible
system of legal protection is essential. This includes not only access to courts but
also more administrative options such as complaints procedures and supervisory
and monitoring mechanisms. This is a fundamental requirement for ensuring the
migration policy of the Member States and the EU as a whole is legitimate and in
accordance with the rule of law.

It is true that, in theory, EU law provides for a high level of human rights
protection. In practice however, procedural options for pursuing an action against
the EU and its agencies in the courts are limited. If the EU accedes to the ECHR,
victims will also be able to seek redress through the European Court of Human
Rights. From the perspective of effective legal protection, this would be a positive
development but the negotiations over accession are progressing slowly.

These failings in effective access to justice must be tackled as a priority. Moreover,
it is difficult to broach shortcomings in the migration management system, and
more particularly in border control, in courts other than in an individual case.

Recommendation 4: Improve access to courts for victims of human
rights violations in the field of EU asylum and migration policy

a. Focus on progress in the negotiations on the EU’s accession to the
ECHR and evaluate any interim solutions against criteria for
legitimacy and rule of law.

b. Make alternative courses of justice more accessible, given the
immunity of the EU institutions and EU agencies before national
courts.

c. Follow the recommendations of the European Ombudsman regarding
the ability of migrants to bring cases anonymously or through
representatives (other than powers of attorney), to facilitate the
highlighting of systematic abuses.

Independent, efficient complaints procedures form part of an effective system of
legal protection. Complaints procedures mainly serve to draw attention to the
circumstances of an individual case and are less suited to tackling systematic
practices which violate international law. Nevertheless, concrete improvements are
possible.
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Recommendation 5: Improve internal complaints procedures of EU
agencies and establish effective national complaints procedures

a. Ensure effective national follow-up of complaints and reports forwarded
by EU agencies to the Member States concerned.

b. Ensure effective internal complaints procedures are in place in the
national asylum and migration systems, in which national actions in
the context of EU border control can be assessed, and examine them
on a regular basis.

c. Focus within EU context on:

e improving the individual complaints procedure of Frontex in
accordance with the recommendations of, among others, the European
Parliament and the European Ombudsman;

e applying lessons learned (through Frontex) regarding the
functioning of complaints procedures when developing the complaints
procedure within the EU Agency for Asylum (Article 48a EUAA
Regulation).

Independent monitoring plays a crucial role in effective legal protection.
Consequently, it is crucial that monitoring can actually take place where the
problems occur. In addition, the monitoring process must be such that the findings
of the monitors are also actually followed up on through concrete measures.

Recommendation 6: Strengthen independent monitoring of the
execution of EU external border management

a. Support existing monitoring and investigation of reported abuses in
the implementation of EU legislation and regulations at the EU’s
external borders.

b. Work in an EU context on removing practical obstacles to effective
monitoring, such as limitations in terms of access to locations and
source information.

c. Include criteria proposed by experts for the monitoring system in
Article 7 of the proposed Regulation on the pre-screening procedure
(see Section 3.4).

d. Broaden the monitoring mandate under the pre-screening regulation
to include both border procedures and border surveillance situations
prior to pre-screening.

e. Impose sanctions on Member States which fail to conduct (follow-up)

investigations into reported misconduct in the implementation of EU
legislation and regulations.
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